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Agenda Iltem 7b

Report No. London Borough of Bromley
ES16035

PART ONE - PUBLIC

Decision Maker: Executive

For Pre-decision scrutiny by:
Environment PDS Committee on 7™ June 2016 and
Executive and Resources PDS Committee on 8" June 2016

Date: 15™ June 2016
Decision Type: Non-Urgent Executive Non-Key
Title: CHISLEHURST RECREATION GROUND - PAVILION LEASE
Contact Officer: Dan Jones, Assistant Director for Street Scene and Greenspace
Tel: 020 8313 4211 E-mail: dan.jones@bromley.gov.uk
Paul Cahalan, Strategic Property
Tel: 020 8313 4308 E-mail: paul.cahalan@bromley.gov.uk
Chief Officer: Nigel Davies, Executive Director of Environment & Community Services
Marc Hume, Director of Regeneration & Transformation
Ward: Chislehurst
1. Reason for report

This report seeks consent to grant a 25 year lease to FC Elmstead of part of Chislehurst
Recreation Ground. The report also asks Members to agree on the approach for accepting a
grant from the Football Foundation to enable the construction of a new pavilion building at this
location, as well as agreeing to accept the conditions associated with this grant.

2.1

RECOMMENDATION(S)
The Executive is asked to agree to Option 2 in this report and approve:

2.1.1 The granting of a 25 year lease to FC Elmstead for part of Chislehurst Recreation
Ground, on terms to be agreed by Strategic Property;

2.1.2 The acceptance of a grant from the Football Foundation to be solely awarded to FC
Elmstead to assist in funding the construction of the new pavilion at this location.

2.1.3 The acceptance of the legal conditions associated with the award of the grant to
the club, including a legal charge upon the club’s leasehold title of the pavilion and
a restriction upon the Council’s freehold title of the pitches, during the 21 year
Clawback period.
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Corporate Policy

1. Policy Status: Existing Policy.
2. BBB Priority: Quality Environment.

Financial

1. Cost of proposal: No Cost

2. Ongoing costs: Not Applicable

3. Budget head/performance centre: N/A
4.  Total current budget for this head: N/A
5.  Source of funding: N/A

Staff

1.  Number of staff (current and additional): N/A

2. If from existing staff resources, number of staff hours: N/A

Legal

1. Legal Requirement: Non-Statutory - Government Guidance. Section 123 Local Government Act
1972 (section 123 LGA)

2. Call-in: Applicable

Customer Impact

1. Estimated number of users/beneficiaries (current and projected): Members of FC Elmstead,
Friends of Chislehurst Recreation Ground, café users, and other associated park users —
estimated at in excess of 10,000 visits per year.

Ward Councillor Views

1. Have Ward Councillors been asked for comments? Yes

2. Summary of Ward Councillors comments: Ward Councillors are supportive
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3.2

3.3

3.4

3.5

3.6

3.7

3.8

COMMENTARY

FC Elmstead (the club), one of the Council’s Delegated Sports Managers for parks and open
spaces, is seeking to enhance sporting facilities at Chislehurst Recreation Ground.

The club was established in the late 1950’'s and now has 300 members and a Football
Association (FA) Charter Standard.

The FA has previously indicated to the club that they would be supportive of improvements to
the pitches and clubhouse at Chislehurst Recreation Ground. The club currently has a
Delegated Management Agreement (DMA) from the Council to use these facilities.

In 2015, following ground levelling and pitch drainage works carried out with the support of
£47,000 grant funding from the Premier League & The FA Facilities Fund (delivered by the
Football Foundation), together with additional funding from the Council and the Chislehurst
Playing Fields Association (CPFA), the newly restored pitches were launched.

In order to retain and grow the club’s activities (as per its Football Development Plan), a new
modern clubhouse is also required that complies with current FA standards. The existing
pavilion is in a poor condition and not fit for purpose, and so it is proposed that a new clubhouse
is built. This will comprise two changing facilities with showers and toilets, a club room (which
will be used/hired for activities and meetings by associated users of the park), a café space
(which the club wishes to have the option to sub-let, subject to variation of their existing
planning permission) with associated male and female accessible toilets, and storage which will
also be used by the local Friends Group. The club secured planning permission for the
redevelopment (reference 14/04436/FULL1) in March 2015.

The club has estimated that the total cost of the improvement works will be in excess of
£360,000 including contingency, professional fees and VAT. It has been successful in securing
a number of external grants from a variety of partners to realise this vision, as well as
contributing some of its own funds, as below:

Source of funding Amount

Football Foundation £258,865
Chislehurst Playing Fields Association £50,000
Chislehurst Society £20,000

London Marathon Charitable Trust £19,999
FC Elmstead £15,000

Total £363,864

Terms and Conditions of the Football Foundation Grant of £258,865

The grant of £258,865 secured from the Premier League & The FA Facilities Fund (paid via the
Football Foundation) has a number of conditions attached to acceptance of the monies. One of
which requires recipients to have sufficient tenure of the land where the Football Development
Plan is to be delivered. The DMA currently held by the club for the grass pitches does not
satisfy this condition, i.e. the Council could, in theory, stop the club using the pitches in future,
thereby significantly reducing the effectiveness of the pavilion as a hub for sporting activities.

In view of this, the Football Foundation has advised that there are two possible ways of

accepting the grant and enabling the pavilion to be built. Option 1 involves the Council, as
owners of the Recreation Ground, being a joint applicant with FC Elmstead (who would have a
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3.9

3.10

3.11

3.12

lease of the pavilion land and a licence for the pitches), whilst Option 2 involves FC Elmstead
being a sole applicant and taking a lease of the pavilion land which would include a right to use
the sports pitches.

Option 1 - Joint Delivery

If the Council becomes a joint applicant with FC Elmstead, the funder’s requirements for
security of tenure would be met. In this scenario, the club would be granted a 25 year full-
repairing lease of the land where the new pavilion would be built (see Plan 1) and a separate 25
year licence for the sports pitches (see Plan 2).

As joint applicants, the club and the Council would both be jointly and severally responsible for
meeting the Terms and Conditions of the grant throughout the Clawback Period of 21 years
(from the date of acceptance of the grant). If the specified terms and conditions could not be
adhered to, there is a risk that the club and Council may need to pay back a proportionate
amount of the grant awarded, based upon the amount of time that has elapsed since the money
was awarded. Members should note that, the Council has already signed up to these terms and
conditions regarding the on-site pitch improvement project, in 2013, which also had a Clawback
Period of 21 years.

In this scenario, the club would carry out procurement of the build themselves, with grant
monies going in directly into the club’s own bank account in phased stages as the work
progresses.

Risks

Strategic Property has reviewed the contract specification drawn up for the club by their
appointed Chartered Surveyor and, when comparing to usual Council specifications, has
identified a number of potential risks if the project was jointly awarded, and therefore the
Council would be jointly liable for the build. These include:

e The Council has not seen a full Project Budget build-up for this scheme and is unable to
comment whether the allocation of costs are fair and reasonable.

e This project is at a stage where the Building Contractor is ready to be appointed. The
Council has not been party to the procurement of the consultants or contractors, and
would therefore inherit any problems that arise from mistakes made on site.

e The presence of variables within the contract specification, which could ultimately result
in the potential for tenders not being returned and analysed on a like-for-like basis.

e Risks on allocated Contract Sums — provisional sums may be inadequate. Question
mark over who would fund any balance, bearing in mind that there is a limited
contingency and no additional funds available from current funders/Club.

e The potential for the specification to change as the build proceeds, due to the lack of a
full traditional specification and drawings.

¢ A Construction Contingency sum of £15k has been set aside. Typically Cost Consultants
advise on 10% which would be £26k

e Itis unclear whether an over-arching Project Contingency has been allowed for. This is
normally set aside to expend on matters outside the construction contract e.g. surveys or
investigations not currently identified. Typically Project Managers would set aside 10% of
the budget for this.
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3.13

3.14

e Within the existing Tender documentation an allocation of £1m has been given to
‘Contractors Insurance (injury to person or property)’. The Council would usually advise
a minimum of £6m on a scheme of this value.

e The need for inclusion of several site-based surveys to identify any potential risks to
delivery - Asbestos Refurbishment and Demolition survey; Unexploded Ordnance Survey
(desktop study); Bat survey; Contaminated Land survey; Soil Sampling survey (borehole)
for Foundation Design, costing in total circa £5k

e The fact that the build design does not meet the quality of the Council’s usual build
specification, e.g. no references to British Standards.

e The club still has a number of conditions to discharge from a Planning perspective e.g.
soakaways and screening (whilst the Specification states this is the responsibility of the
contractor to discharge, it is not clear if they have understood this and made suitable
allowances within their tender).

e The need to ensure the Chartered Surveyor engaged by the club has an appropriate
level of Professional Indemnity insurance in place.

¢ No clear direction or understanding on who would be the client under CDM 2015
Regulations.

e The fact that if there was failure with the building over the 21 year Clawback period, the
club and the Council would be jointly responsible.

From a construction perspective, on the basis that the Council had not been involved in the
generation of the design and contract specification (Stage 4 RIBA has already been completed
by the Chartered Surveyor engaged) and that, in part, it does not meet existing London Borough
of Bromley specification guidelines, officers would favour the club being a sole recipient of the
grant, delivering the project on its own, and being responsible for any associated risks.
Members will note past experience associated with the Castlecombe Children and Family
Centre project that opted for the use of an external consultant who designed and managed the
scheme from inception to completion. Full responsibility was delegated to this company with no
input from the Local Authority. Poor quality workmanship during the build process led to
significant inherited building defects within a 5 year period. As a consequence, the Council has
now been forced to fund the rebuild of this facility at significant cost. A legal dispute is on-going
with the consultant.

Mitigation

If Option 1 was selected, a number of measures would need to be put in place to attempt to
mitigate some of the risks identified:

Project Manager: Whilst the club would employ a Project Manager from the professional fees
available within the grant, the Funder has advised they will not be able to also act on behalf of
the Council. Therefore, the Council may wish to employ their own Project Manager for the
duration of the build, costing around £9k. However, the Project Manager would have no remit to
advise or alter the build, unless the Council was named as a joint developer on the contract.

Ground Surveys: As above, officers have advised that a number of surveys should be carried
out to identify any potential risks to the construction the pavilion in terms of timescales and
budget. These may potentially be able to come from the professional fees within the grant
application, but if this was not possible, they would need to be funded by the Council at a cost of
CESK.
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Insurance: Officers are currently seeking advice from the Council’s Insurance Team regarding
any cover that could be potentially taken out to indemnify the Council against any risks.

3.15 A sub-agreement between the club and the Council would be necessary to ensure that each
party is aware of its responsibilities within the grant delivery and Clawback Period. The Council
would also seek an indemnity from the club in respect of any liability which is outside of its
control. However, Members should be aware that the terms and the conditions of the grant (the
fact that the Council will be jointly and severally liable for these) will override this and that if the
Council did need to pursue any losses against the club, it may not be sufficiently solvent to
cover any such losses, particularly if the club is registered as a limited company as is currently
proposed (rather than operating through four named individuals as trustees on the lease), so
recovering any monies the Council has to pay out, may not be possible.

3.16 Members should note that whilst the above measures would seek to reduce some of the
highlighted risks, they would not completely eliminate them, due to the fact that the
specifications for the proposed works has already been agreed and the procurement process
already started, leaving little room for change.

3.17 As well as the risks outlined above, Members should note the Terms and Conditions also
outlined in 3.25 would still apply in both Options.

Option 2 — Sole Delivery

3.18 Alternatively, the Football Foundation have indicated that their requirements for security of
tenure could be met if a 25 year full-repairing lease to the club for the new pavilion was granted
(as per Plan 1) and that this included a right to use the pitches for the duration of the term (area
shown on Plan 2), together with a right to access the land from the public highway. The lease
would retain a right of access for the public at all times when the club is not playing matches or
training. The lease would also contain all of the relevant clauses around the maintenance and
use of the pitches, as would normally be contained within a licence, which would no longer be
needed. The grant could then be issued solely to the club.

3.19 Under this option, the club would be solely responsible for fulfilling the terms and conditions of
the grant and therefore be solely liable for the any risks associated with the construction of the
pavilion and its on-going use etc.

Risks

3.20 Option 2 reduces the Council’s flexibility for its future use of the Recreation Ground as there
would be no break clause in the 25 year lease, which would include a right to use the sports
pitches (as opposed to the 25 year licence mentioned in Option 1 ).

3.21 As a sole applicant, if the club/their contractor do not finish building the pavilion, Council officers
will need to evaluate the position and work with the club and the Football Foundation to
ascertain a way of completing the project. Members would also be kept informed during this
time.

Mitigation

3.22 If this option was selected by Members, a number of measures would be put in place to mitigate
against some of the risks identified:

Ground Surveys: Officers would still recommend that appropriate surveys as outlined in 3.12 are
carried out by the club to help them reduce risk to the delivery of their project.
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Performance Bond: Officers would recommend that the club take out a performance bond to the
value of 10% of the works which would provide some insurance indemnity against contractor
failure.

Project Manager : As the club would be the sole grant recipient, officers recommend that
separate Project Manager is not employed by the Council, in addition to the club’s, but the
building is, in effect, signed off via the Building Control process. However, The Landscape
Group, as providers of the Council’s wholly managed and commissioned parks service, will
continue to work with the club throughout the project to ensure that the club are delivering as
per the project plan timescales and are liaising with the Funder (including submitting grant
claims) at the appropriate intervals.

Construction Period: If compatible with the terms of the grant it is expected that the Club would
construct the pavilion under the terms of an agreement for lease containing appropriate
conditions to safeguard the Council’s position, prior to the grant of the lease. However, if the
grant conditions require the lease to be granted before any funding is released the lease will
contain provisions and requirements relating to the construction period to safeguard the
Council’s position as much as possible.

Sole Delivery: If there is any failure with the building during the 25 year term of the lease, the
club would be solely responsible for dealing with the issue.

Insurance: Officers are currently seeking advice from the Council’s Insurance Team regarding
any cover that could be potentially taken out to indemnify the Council against any risks.

3.23 As well as the risks outlined above, Members should note the Terms and Conditions also
outlined in 3.25 which would still apply in Option 2

3.24 In light of the risks highlighted in 3.12, officers would, on balance, recommend Members to
agree Option 2, where the club is the sole applicant and recipient of the grant, and responsible
for delivering the project themselves. Members should note however, that even if the club is
the sole recipient of the grant, the Council, as landowner, will still have to comply with some of
the terms and conditions of the grant as listed in 3.25 below.

3.25 Council Members can view the Terms and Conditions related to acceptance of the grant from
the Football Foundation at Appendix 1. In particular, Members should note the following key
conditions which apply to both Options outlined above, even if the club is a sole applicant, as
the Council ultimately remains the landowner:

0] Charge and Restriction - A charge will be registered at the Land Registry against the
club’s leasehold title of the pavilion, and a restriction against the Council’s freehold title
of the pitches. This will mean that the land cannot be sold, subject to a change of use,
or mortgaged without the consent of the Football Foundation throughout the 21 year
term of the grant agreement.

(i) Alienation clause - The Football Foundation requires the alienation clause within the
lease to allow the club to be able transfer (or sell) the lease to another club with consent
of the Council. The clause must also allow the club to charge the leasehold interest in
the property to a funder.

(i) Mortgagee protection clause - The Football Foundation require the lease to include a
‘mortgagee protection clause’ which would enable the Foundation to step in and
remedy any breach by the club, and so prevent the Council from otherwise forfeiting the
lease.
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3.26

3.27

3.28

3.29

4.1

4.2

(iv) Disposal, Lease, or Change of Use of Facilities - During the Clawback period, the club
and Council will also require the Foundation’s prior written consent if they wish to
transfer, lease, licence or otherwise dispose of all or any part of the facility; grant any
charge or cease to use the facility for the purposes previously approved by the
Foundation. Failure to obtain consent or to comply with any conditions imposed, shall
entitle the Foundation to terminate the grant agreement and to receive repayment from
the club and Council of the sum equivalent to the Grant.

(V) Publicity and record-keeping - The club and the Council will need to work with the
Foundation in respect of publicity, monitoring and evaluation for the grant throughout
the Clawback Period.

In both scenarios, any lease issued will be held in the name of a company currently being
formed by the club. The ground rent will be peppercorn. The club will be responsible for all
repairs to the new building. The proposed lease length is currently 25 years and, because the
area to be leased is part of a public open space, the Council has already gone through the
public notice requirements of s123 of the Local Government Act 1972, advertising its intention
to grant a 25 year lease (see paragraph 6.2 below). However the club has requested a term of
50 years (as has been granted to the Chislehurst Invicta Scout Group of part of the Recreation
Ground). This would give the club greater long term security, but lessen the Council’s flexibility
for its future use of the Recreation Ground. In view of this, the fact that the grant from the
Football Foundation has a 21 year clawback period, and because a longer lease would require
re-advertising the Council’s intentions, it is recommended that Members agree a 25 year lease.

The club wants the ability to be able to sub-let the cafe to a third party (subject to a successful
variation on their existing Planning Permission). The Football Foundation has no objection to
this as long as it is done via a Service Level Agreement or Management Agreement, rather than
an underlease. The Council has proposed that the lease for the pavilion is worded such that if
the gross turnover of the café exceeds a certain threshold, the club will pay a percentage share
of this money by way of rent each year.

During the construction of the pavilion, it is envisaged that the Council will grant a licence to the
club’s contractor to enable it to occupy an area within the Recreation Ground for storage of
building materials, equipment etc. This will be located so as to cause minimum inconvenience to
other park users. The licence will require the area to be fully reinstated upon completion of the
project.

The pavilion will need to be connected up to local utility services. The details of the routes to be
followed by any cabling or pipe-work have yet to be established, but will require the prior
consent of the Assistant Director for Streetscene and Greenspace, and Strategic Property.

POLICY IMPLICATIONS

The proposals in this report are within existing policy. In the Quality Environment section of the
Building a Better Bromley 2020 Vision one of the stated issues is: “Maintaining public
satisfaction in the quality of our parks and open spaces, and facilitate new leisure opportunities
for the whole community”. In addition, the draft Environment Portfolio Plan 2016/19 includes the
key aim of ‘Working in partnership with volunteers, stakeholders (allotment holders and sports
providers) and Friends of Parks groups to ensure local priorities are identified and delivered.’ .

The proposals also support Pro-Active Bromley’s Strategic Framework 2011-2016 through

“Increasing adult participation in sport and physical activity, engaging more children and young
people in sport and physical activity, and creating better sport and physical activity pathways

8 Page 10



5.1

5.2

5.3

5.4

5.5

5.6

5.7

5.8

6.1

and infrastructure”.

FINANCIAL IMPLICATIONS

As set out in 3.6 above, FC Elmstead have been successful in securing funding of £365k to
redevelop the pavilion. £258,865 of this funding was secured from the Football Foundation, and
has a number of conditions attached to the acceptance of the monies. The report considers two
potential options available to the Council for meeting the grant conditions.

In both of the potential options detailed in this report, the club will be holding the Football
Foundation grant monies, carrying out procurement and the build themselves. The club are
currently assessing tender returns for the capital works.

Although the total project budget cannot be finalised until the tender has been awarded, the final
project costs should include the capital works, contingency, professional fees, VAT and the
Community Infrastructure Levy payment. There are specific timescales around when the club
needs to make its grant claims to the Foundation.

Given that there are a number of risks associated with Option 1 and that the Council may have
to incur £14k to ensure that a number of measures are in place to mitigate some, but not all, of
the risks, Members are advised to agree Option 2, that the club be solely responsible for the
grant monies including procurement and delivery of the project.

In Option 2, the Football Foundation have agreed to accept the proposal from the Council that
the 25 year lease for the area of the pavilion be amended to include a right to use the pitches,
rather than granting a separate lease. This Option significantly reduces the risks to the Council,
in that FC Elmstead would be the sole recipient of the grant and therefore solely responsible for
the building over the 25 year term of their full repairing lease.

To mitigate the risks further, officers would still recommend that;

e the club undertake the surveys outlined in 3.12;

e the club take out a Performance Bond to the value of 10% of the works

e appropriate conditions relating to the construction period are included in the agreement
for lease or lease (as appropriate) to protect the Council’s interest during that period

e the building works are signed off via the Building Control process

e a 25 year full repairing and insuring lease be issued to ensure the club is responsible for
all repairs to the new building during the term

e The Landscape Group continue to work with the club throughout the project

The lease for the pavilion will include wording around the potential sub-letting of the café to a
third party, in that should the gross turnover of the café exceed a certain threshold, the club will
pay a percentage share of this money by way of an annual rental sum.

Members should note that the land cannot be sold, subject to a change of use, be transferred
through a new lease or mortgaged without the consent of the Football Foundation throughout
the 21 year term of the grant agreement. Failure to comply with these conditions shall entitle the
Foundation to terminate the grant agreement and to receive repayment from the club and
Council of the sum equivalent to the proportion of the grant remaining at that time.

LEGAL IMPLICATIONS

Section 123 of the Local Government Act 1972 requires a local authority to secure the best
consideration reasonably obtainable when it disposes of land (other than on a lease of 7 years
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6.2

6.3

or less) unless it has the benefit of express or general consent of the Secretary of State.
However, the General Disposal Consent (England) 2003 does permit a local authority to
dispose of land at an undervalue if the amount of undervalue is less than £2m and the authority
considers that the purpose for which the land will be used will contribute to the promotion or
improvement of economic, social or environmental well-being in the whole or any part of its
area, or of all or any persons in the whole or any part of its area. If Members are satisfied that
this purpose is met, they could therefore agree to the proposal for the letting of the relevant area
of the recreation ground to the Club provided that the amount of any undervalue in capital
receipt (or the capital receipt foregone) will be less than £2m.

The proposal to take the area where it is proposed the new pavilion will be built out of the public
domain for a period of 25 years (as per the lease) has been advertised in the local press as
required by Section 123 of the Local Government Act 1972. One objection was received from
an adjoining owner on the grounds that the proposed use would have an adverse effect on their
private amenity, but their concerns were dealt with at the planning stage.

A condition of the grant is that a restriction upon the Council’s freehold title of the pitches, and a
legal charge upon the club’s leasehold title of the pavilion, is registered in favour of the Football
Foundation at the Land Registry.

Non-Applicable Sections: | Personnel Implications

Background Documents: Appendix 1 - The Football Foundation PL/FA: FF Grants,
(Access via Contact General Terms and Conditions of Grant October 2009
Officer) Appendix 2 - Grant offer letter available upon request
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Football Foundation

PL/FA:FF Grants

General Terms and Conditions of Grant
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1. Definitions

1.1  For the purposes of the Grant and the Grant Agreement (as defined below)
the following expressions shall have the meanings respectively ascribed to

them:

“Organisation Application”

“Business Plan”

“Capital Funding”

“Clawback Period”

“Facilities”

“Football Development Plan”

“Foundation”

“Funders”

“General Terms and Conditions”

October 2009

means the application submitted by or for the
Organisation for a Grant in respect of the Project
and shall include all written and oral
representations made by the Organisation to the
Foundation regarding the Organisation, the Project
and the Facilities

means a plan prepared by the Organisation
relating to the financial and operational
management and marketing of the Project and the
Facilities

means the Grant (or part of Grant) referred to in
the Grant Offer Letter that relates to funding which
is to be used for the purchase, construction or
development of Facilities and/or Grant Assets

means the period of 21 years from the date of
acceptance of the Grant

means any facility, capital equipment (including
Grant Assets), buildings (including fixtures and
fittings) and/or land in respect of which the Grant is
made as specified in the Grant Agreement and
shall include, without limitation, any facility,
equipment, buildings and/or land proposed to be
acquired or improved as a result of the Grant

means a plan prepared by the Organisation setting
out the aims, objectives, responsibility and
timescales relating to the development of football
in the area in which the Facilities are situated

means the Football Foundation (registered
company number 3876305; registered charity
number 1079309) whose registered office is at 30
Gloucester Place, London W1V 8FF and
references to the Foundation shall include the
Foundation, its staff and any other person
representing the Foundation

means the Big Lottery Fund, the Exchequer, Sport
England, the Football Association Limited and the
Football Association Premier League Limited, as
applicable

means these terms and conditions
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“Grant”

“Grant Assets”

“Grant Agreement”

“Grant Offer Letter”

Organisation”

“Practical Completion’

“Project”

“Project Specification”

“‘Revenue Funding”

“Sign Contractor”

“Sport England”

October 2009

means the sum referred to in the Grant Offer Letter
awarded to assist in financing the Project which
may consist of Capital Funding and/or Revenue
Funding

means any property (i) whose acquisition, creation
or improvement is funded in total or in part by the
Grant; and (ii) that has an acquisition cost or value
(whichever is higher) of £1,000 or above; and (iii)
that has an economic life of three years or more
(based on normal accounting practice)

means the agreement entered into between the
Organisation and the Football Foundation in the
form of a Grant Offer Letter, which incorporates
these General Terms and Conditions

means the grant offer letter sent to the
Organisation confirming the Grant

means the organisation or organisations to which
the Grant is made

means, where the Facilities are land or buildings to
be constructed or improved as a result of the
Grant, the date specified in any certificate issued
by the supervising architect, surveyor, engineer or
other competent professional as the date on which
work on the Facilities was practically completed
under the terms of the relevant building contract

means the project or projects described in the
Application, the Football Development Plan and/or
the Grant Offer Letter

means the most recent specification for the Project
supplied by the Organisation and approved by the
Foundation

means the Grant (or part of Grant) referred to in
the Grant Offer letter that relates to funding which
is to be used for management or development of
projects and/or the purchase of equipment that
does not constitute Grant Assets

means the person named in the Grant Agreement
as the Foundation’s authorised supplier of signs,
or such other person as may from time to time be
notified by the Foundation to the Organisation; and

means The English Sports Council.
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1.2

2.1

2.2

2.3

3.1

3.2

3.3

3.4

3.5

4.1

4.2

References in the Grant Agreement to any clause, sub-clause or Schedule
without further designation shall be construed as a reference to the clause,
sub-clause or Schedule to the Grant Agreement so numbered.

Use of Grant (All Grants)

The Grant will be used solely towards the Project in accordance with the
Grant Agreement, and only by the Organisation, and under no circumstances
shall it be used for any other purpose.

The Organisation will use its best endeavours to deliver the aims and
objectives detailed in the Football Development Plan and in accordance with
the Business Plan.

Delivery of the Project will comply with any Project Specifications agreed with
the Foundation.

Construction of Facilities (Capital Funding Only)

Where land or buildings are to be acquired, constructed or improved as a
result of the Grant: -

the highest standard of Facilities must be aimed for;

the Organisation must have security of tenure of the Facilities and/or the land
on which the Facilities are built for the Clawback Period by means of a
freehold or uninterruptible leasehold. A copy of any relevant lease must be
sent to the Foundation on request;

the construction, improvement and/or development of the Facilities must be
supervised throughout by a qualified architect, surveyor or engineer or other
competent professional;

the Organisation must take into account and make appropriate provision for
use and enjoyment of the Facilities by people with disabilities; and

the Organisation will notify the Foundation immediately following Practical
Completion.

Construction/Development of the Facilities (Capital Funding Only)
In respect of the costs of construction and/or development of the Facilities:

at least three competitive tenders for the provision of the Facilities shall be
obtained by the Organisation in accordance with normal tender and contract
procedures;

an explanation of the tender accepted shall be submitted to the Foundation
prior to works being commenced. The explanation must be satisfactory to the
Foundation, failing which the Grant may be withdrawn by the Foundation at its
sole discretion and any Grant monies already paid shall immediately become
repayable to the Foundation;
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4.3

4.4

5.2

5.3

a copy of the original “form of tender” from the appointed contractor for the
construction works shall be submitted, together with a list of the unsuccessful
tenders. On Facilities where a “tender report” is prepared by a consultant
guantity surveyor, architect, or other professional, a copy of this report shall
also be submitted; and

the Organisation shall ensure that the Foundation has the right, in its absolute
discretion, to inspect and copy the relevant documents and records of all
persons from whom tenders have been obtained in relation to the Project.

Management & Use of Project and Facilities (Capital Funding Only)

The purpose of the Project, the arrangements for management and
community use of the Facilities and the purpose for which the Facilities are
used shall be as set out in the Application and the Grant Agreement and shall
not be changed throughout the Clawback Period without the prior written
consent of the Foundation.

The Organisation undertakes, warrants and agrees to use its best endeavours
to manage and operate the Project and the Facilities in accordance with the
aims, objectives, targets, and timescales set out in the Football Development
Plan and the Business Plan.

The Organisation shall at all times throughout the Project and the
development of the Facilities and until the expiry of the Clawback Period:

53.1 ensure that, unless the Foundation has given its prior written
consent, the fees and charges for use of the Project and the
Facilities by members of the public do not increase beyond any
increase in the Retail Price Index from the date on which the
Application was approved by the board of the Foundation;

5.3.2 keep the Facilities, and all facilities, fittings or equipment used in
connection with them in good repair and condition and undertake all
things as may be necessary to ensure their proper maintenance;

5.3.3 decorate all internal and external parts of the Facilities following their
construction as often as may be necessary in the opinion of the
Foundation;

5.34 take out and keep in force a comprehensive policy of insurance with
reputable insurers to cover the Project, the Facilities, the Grant
Assets, their use and any activities carried out thereon against and
in respect of all usual risks (including third party, public, employee
and occupier's liability) to their full replacement value (where
relevant), and a copy of the current policy and evidence of premium
payment shall be provided to the Foundation upon request;

5.3.5 make and operate satisfactory arrangements for the storage and
safekeeping of any equipment, or Grant Assets, acquired or
improved as a result of the Grant. If any such equipment is lost or
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5.4

6.1

6.2

6.3

6.4

otherwise unavailable for use the Organisation shall replace it as
soon as reasonably practicable at no cost to the Foundation;

5.3.6 take into account and make appropriate provision for use and
enjoyment of the Project and the Facilities by people with disabilities;

5.3.7 ensure that no-one will be denied access to use the Project or the
Facilities on grounds of disability, race, creed, colour, sex,
occupation, sexual orientation, religion or political persuasion;

5.3.8 comply with all statutory requirements and other laws and
regulations relating to the Project and the Facilities and the
development and operation thereof, including without limitation
employers' liability insurance, the national minimum wage, the
"Working Time" Directive, health and safety, child protection, data
protection, intellectual property, and religious, political, race, sex and
disability discrimination requirements, laws and regulations.

The Organisation must inform the Foundation in writing of anything that
materially threatens, makes unlikely, or delays the completion or success of
the Project and the Facilities.

Management of the Project (Revenue Funding Only)

The purpose and the duration of the Project shall be as set out in the
Application and the Grant Agreement and shall not be changed without the
prior written consent of the Foundation.

The Organisation undertakes, warrants and agrees to use its best endeavours
to manage and operate the Project in accordance with the Football
Development Plan and the Business Plan.

The Organisation shall at all times throughout the Project:

6.3.1 ensure that, unless the Foundation has given its prior written
consent, the fees and charges for the use or participation in the
Project by members of the public do not increase beyond any
increase in the Retail Price Index from the date on which the
Application was approved by the board of the Foundation;

6.3.2 take out and keep in force a comprehensive policy of insurance with
reputable insurers to cover the Project in respect of all the usual
risks and provide a copy of the current policy and evidence of
premium payment to the Foundation upon request; and

6.3.3 comply with the provisions of 5.3.5 to 5.3.8 and 5.4 in relation to the
Revenue Funding.

Where Revenue Funding is to be used for the employment of staff or
consultants the Organisation shall:
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7.1

7.2

7.3

7.5

7.6

7.7

7.8

6.4.1 advertise for the post and supply details of the post, the recruitment
process and any recruitment advertisements to the Foundation; and

6.4.2 obtain the prior written consent of the Foundation to the matters in
clause 6.4.1; and

6.4.3 throughout the selection, recruitment and appointment process apply
equal opportunity policies; and

6.4.4 supply to the Foundation details of the terms of employment if
requested by the Foundation.

Payment

Payments of Grant will only be paid into an ordinary business bank account in
the name of the Organisation. Cheques from the account must be signed by
at least two individuals.

The Organisation shall not deposit any part of the Grant outside ordinary
business accounts within the clearing bank system, without the prior written
consent of the Foundation.

The Foundation reserves the right to call for proof of payment.

No Grant will be paid until the Foundation is satisfied (acting reasonably) that
such payment will be in relation to proper expenditure for the Project.

The Organisation must promptly repay to the Foundation any Grant incorrectly
paid to it as a result of any administrative error. This includes (without
limitation) situations where either an incorrect value of Grant has been
released or where Grant has been released in error before all applicable
General Terms and Conditions of Grant have been complied with by the
Organisation.

The Organisation must request the first payment of Grant within six (6)
months of the date of the Grant Offer Letter, unless otherwise agreed in
writing by the Foundation. If this date cannot be met, the Organisation must
promptly send the Foundation a written explanation as to the reasons for the
delay in requesting payment. If the first payment of Grant is not requested by
the Organisation within six (6) months of the date of the Grant Offer Letter, the
Grant will automatically lapse without the Foundation providing any additional
warning or other form of notification to the Organisation. Thereafter, the
Foundation will not be liable for making any future Grant payments and the
Grant Agreement shall terminate immediately provided always that
termination of the Grant Agreement for whatever cause shall not prejudice or
affect the rights of one party against the other in respect of any breach of the
Grant Agreement.

The Organisation must request the last payment of the Grant within twelve
(12) months of the date that the first claim is paid by the Foundation, unless
otherwise agreed in writing by the Foundation. If not requested within such
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twelve (12) month period the Foundation will have no obligation to make any
further payment(s) pursuant to the Grant Agreement.

8. Claiming Capital Funding

8.1 Capital Funding to purchase, construct or develop Facilities shall be paid as
follows:

8.1.1 on compliance with any pre-construction conditions and pre-claim
capital conditions set out in paragraph 1.1 of the Offer Letter and on
receipt of appropriately completed claim forms and accompanying
invoices the Foundation will pay claims at the same percentage rate
that the Grant bears to the Project cost as set out in the Grant Offer
Letter. This will continue until 95% of the Capital Funding has been
released. The remaining 5% of the Capital Funding will only be
paid:-

(@) on receipt of an independent auditors certificate (or, where
previously agreed with the Foundation, a statement
confirming the relevant accounts have been independently
examined);

(b)  onreceipt of a certificate of practical completion;

(c) on receipt of a certificate confirming all relevant Building
Control Regulations have been complied with and any
mechanical and electrical test certificates;

(d)  on receipt of written confirmation from the planning
department confirming the discharge of any conditions
attached to the planning approval; and

(e) on completion of a site visit by the Foundation or its agent;
and

)] on satisfaction any other condition that remains outstanding
specified in the Grant Offer Letter.

8.1.2 the Organisation must ensure that sufficient funds are retained to
meet the balance of any costs and to cover the period between the
penultimate payment and completion of the work to be funded by the
Capital Funding; and

8.1.3 claim forms will be provided by the Foundation and should be
completed and returned as the work progresses. Each form must
include a completed statement of expenditure and details of the net
value of the work completed at each claim stage (excluding
voluntary labour, other contributions in kind, contractual retention
fees and other non-allowable costs). The form must be counter-
signed by an appropriately qualified and authorised person and must
be accompanied by appropriate supporting documentation.
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9. Claiming Revenue Funding

9.1  On compliance with the pre-claim revenue conditions set out in paragraph 1.1
of the Offer Letter and on receipt of satisfactory completed revenue claim form
and relevant supporting documents, the Foundation will pay claims six
monthly in arrears in accordance with and at the same percentage rate
detailed in Schedule One to the Grant Offer Letter.

9.2  Where Capital Funding is being provided then notwithstanding clause 9.1, no
Revenue Funding will be paid unless the first claim under the Capital Funding
element has been paid.

10.  Project publicity

10.1 Where Capital Funding has been received:

10.1.1

10.1.2

10.1.3

10.1.4

10.1.5

10.1.6

October 2009

throughout the Project and during the Clawback Period the
Organisation will be asked to erect at the site of the Project and/or at
the Facilities such internal and/or external signs reflecting the Grant
as may be supplied to it by the Sign Contractor on behalf of the
Foundation;

the Organisation shall be responsible for obtaining all approvals or
consents for installation of the sign as may be required by statute,
contract, landlord permission or otherwise;

on delivery of any sign to the Organisation the sign will become the
property of the Organisation, which will maintain all signs to a
satisfactory and safe condition. The Organisation will notify the
Foundation and the Sign Contractor immediately if there are any
defects in the sign or its installation;

the Organisation shall for the Clawback Period officially
acknowledge the support of the Foundation in all materials which
refer to the Project, and all spoken public presentations about the
Project; and shall include (where appropriate or where requested by
the Foundation) the Foundation’s logo and, if asked by the
Foundation, the names and/or logos of such of the Funders as the
Foundation shall specify, provided always that the Foundation’s logo
may only be used with the prior written consent of the Foundation.;

the Organisation will co-operate with the Foundation in respect of
publicity for the Grant. The Foundation will co-ordinate media activity
in respect of the Grant. The Organisation shall not issue any public
release nor hold any press conference about the Grant or the
Facilities without the prior written consent of the Foundation; and

the Organisation shall arrange an official opening ceremony for the

Project and/or the Facilities (in the latter case within a reasonable
period after completion of the Facilities), which the Foundation may
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attend. The Organisation shall liaise with the Foundation to agree a
date of and the arrangements for the opening ceremony.

10.2 The Organisation will keep the Foundation informed of any sponsorship
relating to an event, programme or facility wholly or substantially funded by
the Grant, will use its best endeavours to include in any such sponsorship
agreement(s) entered into after the date of this Agreement a clause
prohibiting the sponsor ambushing the Foundation’s Grant or by taking credit
due to the Foundation or its Funders for that funding and will use all
reasonable endeavours to prevent ambush marketing tactics by the sponsor
and ensure the Foundation and its Funders receive appropriate credit
proportionate to the amount of funding it has contributed. For the avoidance
of doubt, this clause shall not prevent a sponsor taking full credit for its own
funding.

10.3 Where Revenue Funding has been received the Organisation will give
appropriate recognition for the financial contribution provided by the
Foundation for the duration of the Project.

10.4 For all Grants the Foundation shall have the right to promote its association
with the Organisation, the Project and Facilities publicly and the Organisation
shall grant the Foundation a licence without charge to use the name and
image of the Organisation without restriction for this purpose.

11. Project monitoring

11.1 The Project and the Facilities shall be closely monitored by the Foundation
throughout the Clawback Period to ensure that the aims and objectives
specified in the Application, Football Development Plan, Business Plan and
Project Specification are being met, that the Grant Agreement is adhered to
and that the Project and the Facilities represent good value for money.

11.2 Wherever it requires during the Clawback Period (including without limitation
at any time both during the development and/or construction phases of the
Project and the Facilities and after completion of the Project and the
Facilities), the Foundation and any person authorised by the Foundation may
make unannounced visits (including without limitation site visits, site audits
and compliance visits) and may request meetings, for the purposes of
monitoring the Project and the Facilities and monitoring compliance with the
Grant Agreement. The Organisation will facilitate and co-operate in the
arrangement and conduct of such visits and meetings, and shall allow the
Foundation and any person authorised by the Foundation access to inspect
the Project and/or the Facilities at any time.

11.3 The Organisation will promptly provide to the Foundation any information
and/or reports (including without limitation regular progress reports) requested
by the Foundation in connection with the Project, the Facilities or the
Organisation and its activities. The Organisation will complete any
guestionnaires requested by and respond promptly to any questions raised by
the Foundation.
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114

11.5

11.6

11.7

12.

12.1

12.2

12.3

12.4

12.5

The Organisation shall evaluate and monitor the Project and, where Capital
Funding has been provided, the Facilities, their use and success, and shall
cooperate with and provide all the assistance required by the Foundation to
allow the Foundation to evaluate and monitor the Project and the Facilities
and their use and success. In particular, but without limitation, the
Organisation shall keep records of the number of jobs created by the Project
and Facilities, the number of users and other beneficiaries of the Project and
the Facilities, and such other information as the Foundation shall require from
time to time.

The Organisation will provide a final report on the Project, in such form as is
required by the Foundation, which confirms that the Project has been properly
completed.

The Foundation may call for the views of any appropriate organisation or
person on the progress of the Project.

The Organisation shall on request provide the Foundation with contact details
of an individual who shall liaise with Sport England to provide the contact
details of users of the Project to allow Sport England to monitor and evaluate
use of the Project. In providing this information to both the Foundation and
Sport England, the Organisation shall comply with all relevant data protection
legislation.

Accounts and Records

If all or any part of the Grant is awarded for the purchase of Grant Assets the
Organisation shall maintain a detailed register of the Grant Assets throughout
the Clawback Period and shall supply the Foundation with a copy of this
annually, or when new assets are acquired or disposed of (whichever is the
sooner).

The Organisation shall keep separate, full, proper and up-to-date accounts
and records regarding the development, purchase, financial trading and use
of the Project and the Facilities. Any person or persons authorised by the
Foundation shall be given access, at the Foundation’s request, to these
accounts and financial records and the Foundation shall have the right to take
copies of such accounts and records.

The Organisation must have its accounts externally audited (or independently
evaluated, where appropriate) and if requested by the Foundation must
provide a copy of the audit (or evaluation) report and the annual accounts to
the Foundation.

The Organisation must meet any relevant statutory requirements as regards
accounts, audit or examination of accounts, annual reports and annual
returns.

The Grant must be shown in the Organisation’s accounts as a restricted fund
and not be included under general funds.
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13. Mortgage, Disposal, Lease, or Change of Use of Facilities (Capital
Funding Only)

13.1 During the Clawback Period, subject to the terms of any charge or charges to
which the Foundation shall previously have consented, the Organisation shall
not without the prior written consent of the Foundation’s Chief Executive:

13.1.1 transfer, sell, lease, licence or otherwise dispose of all or any part of
the Facility;

13.1.2 grant any charge, mortgage or other form of security or
encumbrance over all or any part of the Facility; or

13.1.3 cease to use the Facility for the purposes previously approved by
the Foundation.

The Organisation shall give written notice to the Foundation a reasonable
period before it proposes to take any action that requires consent under this
clause.

13.2 The Foundation may give consent in accordance with clause 13.1 subject to
any or all of the following conditions:

13.2.1 the sale, lease, licence or other disposal is made at full market value
as determined and evidenced by an independent professional
valuation by an appropriately qualified expert approved in writing by
the Foundation;

13.2.2 prior to the completion of the transfer, lease, licence, sale or other
disposal the proposed new owner of the Facility enters into a deed
of novation with the Foundation to ensure that the new owner is
obliged to comply with the terms of the Grant Agreement in place of
the Organisation;

13.2.3 the Organisation repays to the Foundation a sum equivalent to the
Grant or at the discretion of the Foundation a sum equivalent to the
Grant increased in line with inflation as determined by the Retalil
Price Index or such other sum as the Foundation at its discretion
deems appropriate;

13.2.4 termination of the Grant Agreement;

13.3 failure to obtain consent as required by clause 13.1 or failure to comply with
any conditions imposed in accordance with clause 13.2 shall entitle the
Foundation to terminate the Grant Agreement and to receive repayment from
the Organisation of a sum equivalent to the Grant or at the discretion of the
Foundation a sum equivalent to the Grant increased in line with inflation as
determined by the Retail Price Index or such other sum as the Foundation at
its discretion deems appropriate.

October 2009 12

Page 26



14. Cessation or Suspension of Grant and Termination (all Grants)

14.1 Without prejudice to the Foundation’s other rights and remedies, (a) the
Foundation’s obligation to make any payments of Grant shall forthwith cease;
(b) the Foundation may make all further payments of Grant subject to such
conditions as it may specify; (c) the Foundation may require the full amount of
Grant released to the Organisation (or such other sum as the Foundation may
require) to be repaid to the Foundation on demand and (d) the Foundation
shall have the right at any time during the Clawback Period to terminate this
Agreement forthwith or suspend all or any of its obligations hereunder upon
such terms and for such period as the Foundation shall at its absolute
discretion determine; if:

14.1.1

14.1.2

14.1.3

1414

14.1.5

14.1.6

14.1.7

October 2009

the Organisation ceases to operate for any reason, or it passes a
resolution (or the Court makes an order) that it be wound up (other
than for the purpose of a bona fide reconstruction or amalgamation),
or, if it was a charity at the time that the Application was made, it
ceases to be a charity;

the Organisation becomes insolvent, or it is declared bankrupt, or it
is placed into receivership, administration or liquidation, or a petition
has been presented for its winding up, or it enters into any
arrangement or composition for the benefit of its creditors, or any of
its members are surcharged or a manager is appointed on behalf of
a creditor in respect of its business or a part thereof, or it is unable to
pay its debts within the meaning of section 123 of the Insolvency Act
1986 as amended,;

within the Clawback Period the Organisation fails to comply with any
of the General Terms and Conditions of the Grant Agreement;

in the reasonable opinion of the Foundation or any of the Funders
the Organisation fails to apply any part of the Grant for the intended
purpose;

in the reasonable opinion of the Foundation or any of the Funders
the Organisation fails to complete the works to be carried out in
executing the Project in accordance with the terms of and to the
standard indicated in the Application (unless any variation has been
previously approved in writing by the Foundation);

any of the circumstances described in clause 15.1 occur without the
Foundation’s prior approval of a new application as required by that
clause;

the Organisation fails to complete the Project on time or within a
reasonable period (when no time is specified) or it appears that the
Project is unlikely to be completed on time or within such period,;
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14.1.8

14.1.9

14.1.10

14.1.11

14.1.12

14.1.13

14.1.14

14.1.15

October 2009

after considering the purpose of the Grant, in the Foundation’s
opinion further payment of the Grant would not constitute good value
for money. (However, the Foundation shall, subject to the other
terms of this Agreement, continue to pay the Grant to the extent that
the Organisation has, with the prior written consent of the
Foundation, contracted for goods and services and it is not
practically possible to cancel such arrangements.);

there is evidence of financial mismanagement, breakdown of
budgetary control or any other irregularity, within the Organisation;

in the reasonable opinion of the Foundation or any of the Funders,
any of the assurances given or representations or information
contained in the Application or other documents submitted by the
Organisation to the Foundation were fraudulent, incorrect or
misleading, or if the Organisation acts fraudulently. Any attempts to
defraud the Foundation by any means will be pursued rigorously: a
report will be submitted to the appropriate body and any other
necessary action taken;

any assurance, representation, release of information or statement
made regarding the Application or the Project has changed in a
manner that has a materially adverse effect on the Project and the
Organisation has not informed the Foundation of the change;

the Organisation, any member of the governing body, volunteer or
member of staff of the Organisation, any person acting under the
control or authority of the Organisation or any partner or partnership
organisation connected in any way with the Application, the Project
or the Facilities have acted fraudulently or negligently at any time or
in a manner which might have a detrimental effect on the Project, or
the completion, development or management of the Facilities;

the Organisation, any member of the governing body, volunteer or
member of staff of the Organisation, any person acting under the
control or authority of the Organisation, or any partner or partnership
organisation connected in any way with the Application, the Project
or the Facilities does anything which may bring the Foundation into
disrepute;

the Organisation is offered for public subscription to flotation on the
stock market; or

any of the following circumstances occur without the Organisation
first notifying the Foundation and obtaining its prior written consent
and the Foundation reasonably considers such circumstances to be
materially detrimental to the Project: -

(@) atransfer of assets from the Organisation to a third party;
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(b) merger or amalgamation by Organisation with another body
(including a company established by the Organisation);

(c) except where the Organisation is a local authority or parish
council any change to the composition, structure or key
personnel of the Organisation; or

(d)  except where the Organisation is a local authority or parish
council, any change to the Organisation’s constitution, in
particular but without limitation as regards its purposes,
payment to members and members of its governing body,
distribution of assets (whether on dissolution or not) or
admissions of members (where it has a membership).

14.2 Without prejudice to sub-clause 14.1 the Foundation may suspend all or any
of its obligations under the Grant Agreement while investigations are carried
out into any matter referred to in sub-clause 14.1.

14.3 If the Foundation chooses to suspend this Agreement pursuant to this clause
and the Organisation remains in default of any of the provisions of sub-clause
14.1, or indicates its intention to remain in default of any such provision, the
Foundation may terminate the Grant Agreement immediately upon notice in
writing to the Organisation.

15. New Application

15.1 Without prejudice to clause 14, a new application must be submitted to the
Foundation if prior to full payment of the Grant:

15.1.1 the Organisation proposes to change or vary the Application, the
Project, its implementation, the works carried out or to be carried out
in the execution of the Project, the Facilities or the purpose of the
Facilities;

15.1.2 the Organisation proposes to dispose of the whole or any part of the
Facilities;

15.1.3 there is a change to the ownership of the Facilities;
15.1.4 the legal structure or ownership of the Organisation changes;

15.1.5 it is proposed that the legal identity of the Organisation should
change; or

15.1.6 there is a material change in the financial circumstances of the
Organisation.

15.2 While the new application is being considered, no payments of the Grant shall
be made and any payments made or liabilities incurred by the Organisation in
respect of the Facility shall be at their sole risk and expense. In the event of
the Grant being rescinded, the Foundation shall, at its sole discretion, be
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16.
16.1

16.2

16.3

16.4

16.5

16.6

16.7

entitled to demand a full or partial refund of any payments of Grant already
made.

Further conditions

The Organisation agrees and accepts that payments of Grant can only be
assured to the extent that the Foundation has available funds.

The Foundation may on giving prior written notice to the Organisation assign
or transmit the benefit and burden of the Grant Agreement established by
virtue of these General Terms and Conditions to any successor body of the
Foundation.

The Organisation acknowledges that the Grant and the Grant Agreement are
personal to it and not transferable.

Unless otherwise agreed by the Foundation in writing, the Organisation must
notify the Foundation in writing of any legal actions, claims or proceedings
made or threatened against it (including any actions, claims or proceedings
made or threatened against members of its governing body or staff) during the
Clawback Period. Such notification shall be made as soon as practicable and
in writing.

If the Organisation is not registered for VAT, this may be considered as part of
the eligible project cost. Should the Organisation subsequently become
registered for VAT, and be able to reclaim that element of expenditure, the
reclaimed tax will be repaid to the Foundation. The Foundation will not
increase the amount of the Grant if VAT is or becomes payable and/or
unrecoverable. The Organisation is advised to seek its own advice on its own
and the Project’s status as regards VAT.

The Foundation shall have the right in its absolute discretion to disclose and
make available for inspection and copying any information, documents,
accounts and/or records relating to or concerning the Project, the Facilities
and the Organisation to third parties including, without limitation, the Funders,
the National Audit Office and any person authorised by any of them. The
Foundation will be sensitive to situations where it is aware that confidentiality
is a significant matter, but the Organisation acknowledges that the Foundation
is obliged under the terms of agreements with the Funders to disclose certain
information, documents, accounts and/or records relating to or concerning the
Project, the Facilities and the Organisation to third parties.

Any failure, relaxation, forbearance, delay or indulgence by the Foundation in
enforcing any of the terms or conditions of the Grant Agreement shall not be
deemed a waiver of future enforcement of that or any other provision, and nor
shall the granting of any time by the Foundation prejudice or affect or restrict
any of its rights arising under the Grant Agreement or be deemed a waiver by
the Foundation of any breach or subsequent or continuing breach.
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17.

17.1
17.2

17.3

17.4

18.

Duration

Except where otherwise specified, the General Terms and Conditions of the
Grant Agreement will apply from the date on which they are accepted by the
Organisation until the later of:

the period of one year following payment of the last instalment of Grant;
so long as any Grant monies remain unspent by the Organisation;

where Capital Funding has been received for the duration of the Clawback
Period; and

so long as any General Terms and Conditions of the Grant Agreement remain
unperformed, or any event referred to in clause 14 has occurred and is
continuing.

Warranties

The Organisation warrants, undertakes and agrees that:

18.1

18.2

18.3

18.4

18.5

18.6

18.7

it has all necessary resources and expertise to carry out the Project;

it has and will keep in place adequate procedures for dealing with any
conflicts of interest;

it has and will keep in place systems to deal with the prevention of fraud;

all financial and other information concerning the Organisation comprised in
the Application or otherwise disclosed to the Foundation is to the best of its
knowledge and belief, true and fair;

it is not under any contractual or other restriction within its own or any other
organisation’s rules, regulations or otherwise which may prevent or materially
impede meeting its obligations in connection with the Grant;

it is not aware of anything in its own affairs, which it has not disclosed to the
Foundation or any of its advisers, which might reasonably have influenced the
decision of the Foundation in making the Grant on the terms contained in the
Grant Agreement;

since the date of the last accounts there has been no change in the financial
position or prospects of the Organisation.

19. Multiple Organisations receiving the Grant
Where there is more than one organisation receiving the Grant and/or
delivering the Project: -

19.1 where any standard, obligation, representation or warranty under this
Agreement is expressed to be undertaken or adhered to by the Organisation,
each organisation shall be jointly and severally responsible for it;
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19.2 the Foundation may release or compromise the liability of any of the
organisations acting as the Organisation under this Agreement or grant any
time or other indulgence without affecting the liability of any of the other
organisations; and

19.3 any consent or authority given by the Organisation under or in connection with
this Agreement shall bind all the organisations.

20.  Exclusion of Liability/Indemnity

20.1 The Foundation, its employees, agents, officers or sub-contractors will not at
any time be liable to any person for anything in connection with the
development, planning, construction, operation, management and/or
administration of the Facilities or the Project. In particular but without
limitation, it shall not be liable to the Organisation for any loss or damage
arising directly or indirectly as a result of the compliance by the Organisation
with the General Terms and Conditions of this Grant Agreement.

20.2 The Organisation will indemnify and hold harmless the Foundation, its
employees, agents, officers or sub-contractors with respect to all claims of,
and liability to, third persons for injury, death, loss or damage of any type
arising out of or in connection with the Facilities, the Project and any activities
carried out thereon except where such injury, death, loss or damage have
resulted from the negligent act or omission of the Foundation or its employees
or agents. In this latter case, the Organisation shall provide prompt notice to
the Foundation of any such claim, and the Foundation shall have the sole
right to control the defence of any such claim.

20.3 The Foundation has no liability for losses or costs arising from failure to make
any payment of the Grant on any agreed date.

21.  Security (Capital Funding)

21.1 With regard to Capital Funding only, in the event that the construction or
development of the Facility or purchase of land for the Facility exceeds
£100,000 in value the Foundation may require that the Organisation shall at
its own cost, if the Foundation so requires:

21.1.1 enter arestriction in such form as the Foundation may require on the
registered title of the relevant property ; and/or

21.1.2 grant or cause to be granted to the Foundation a legal charge over
the relevant property in such form as the Foundation may require;
and

21.1.3 in either case the Organisation shall execute such further documents
and provide such assistance as the Foundation may reasonably
require in order to effect either of the foregoing and the Organisation
shall make the necessary registrations at Companies House and/or
the Land Registry and supply the Foundation’s solicitors with
evidence of such registrations.
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21.2

21.3

21.1.4 in the case of a charity and the giving of a legal charge comply with
the provisions of s.38 of the Charities Act 1993 (as amended).

The Organisation shall provide in the case of a legal charge a solicitor’s
certificate of title confirming good and marketable title in respect of the
relevant property in such form as the Foundation may require.

The Organisation shall provide a solicitors’ undertaking to be responsible for
the Foundation’s solicitor’s fees in connection with the grant of a legal charge
or the entry of a restriction on the registered title or in the case of unregistered
land a caution against first registration and the completion of a deed of
dedication.

22. Law and Jurisdiction
The construction, validity and performance of the Grant Agreement shall be
governed in all respect by English law and be subject to the non-exclusive
jurisdiction of the English Courts. The parties undertake to each other to use
their best endeavours wherever possible to resolve any dispute, which may
arise under the Grant Agreement amicably.

23. Rights of Third Parties
Subject to clause 24 below, a person who is not party to this Agreement has
no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any
term of the Grant Agreement.

24, Funders

24.1 The Foundation has been appointed by Sport England to enter into
agreements with Organisations for the purpose of distributing Lottery and
government funds to Organisations.

24.2 The Foundation enters into the Grant Agreement as principal for itself and as
agent for and on behalf of Sport England.

24.3 The Organisation acknowledges that copies of the Grant Agreement and any
other information, documents, accounts and/or records may be disclosed and
made available to the Funders, the National Audit Office and any person
authorised by them, and their respective representatives.

24.4 The Funders have a right to enforce any of the Foundation’s rights under the
Grant Agreement. Such rights may not be altered or extinguished without the
consent of the Funders.

24.5 The Funders shall have all rights conferred on the Foundation by the Grant
Agreement including without limitation all rights to information, inspection,
disclosure, access and clawback.
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24.6 In the event of any of the events listed in clause 14 of these General Terms
and Conditions occurring, the Funders have a right to have the Grant
Agreement novated to the Funders or any successor of the Funders to allow
them to take the place of the Foundation in relation to this Grant Agreement.

24.7 The Funders may disclose any information concerning the Organisation, the
Project or the Facilities to any persons.

24.8 In the event of any termination of the Foundation’s agreement with any

Funder:

24.8.1

24.8.2

the Organisation will return to the relevant Funder all the
documentation relating to the Grant and specified by the Funder at a
date to be agreed between the Funder and the Foundation; and

the Organisation shall return to the relevant Funder any part of the
Grant provided to the Foundation by such Funder which is unspent
on the date that the Funder or the Foundation notified its desire to
terminate the agreement between the Funder and the Foundation,
subject to the agreed terms of termination.

24.9 Any of the Funders may assign all or any of its rights under this Agreement to
any successor or such other body as the relevant Funder shall determine.
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